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ABSTRACT | OZET

In our study, the main differences between international investment arbitration and
international commercial arbitration, and the ways to resolve the issue of competing
jurisdictions arising when there are multiple competent judicial authorities in invest-
ment arbitration, have been evaluated in light of opinions in doctrine and decisions of
the Court of Cassation.

Calismamizda, milletlerarasi yatirim tahkimi ile milletlerarasi ticari tahkim arasindaki
baslica farklar ve yatirnm tahkimi kapsaminda birden fazla yetkili yargi merciinin bu-
lunmasi halinde dogan yarisan yargilama yerleri sorununun céziimiine iliskin izlene-
bilecek yollar, doktrinde ve Yargitay kararlarinda konuya dair goriisler 1s1ginda deger-

lendirilmistir.
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I.INTRODUCTION

Although international investment arbitration
and commercial arbitration emerge as meth-
ods for resolving disputes arising from com-
mercial activities, they contain significant
differences in terms of their characteristic
features. In this regard, the main differences
in terms of the relevant arbitration methods
arise in terms of the parties to the dispute, the
applicable law to the essence of the dispute,
and the dispute resolution authorities.

Accordingly, our article will look at the opin-
ions regarding the most suitable method
to resolve the authority conflict between
the dispute resolution authorities that have
been specifically designated by the parties
to the dispute and the jurisdictional bodies
that have been determined in bilateral agree-
ments concluded between states within the
scope of investment arbitration.

Il. DIFFERENCES BE-
TWEEN INVESTMENT
ARBITRATION AND COM-
MERCIAL ARBITRATION

The use of arbitration mechanismsin the res-
olution of disputes arising from international
economic relations has developed in parallel

I. GiRiS

Milletlerarasi yatinm tahkimi ve ticari tahkim,
her ne kadar konu olarak ticari faaliyetlerden
dogan uyusmazliklarin ¢6zim yolu olarak
karsimiza ciksa da karakteristik 6zellikleri
bakimdan ciddi farkliliklar icermektedir. Bu
dogrultuda ilgili tahkim yollarn bakimindan
ana farkliliklar; uyusmazli@in taraflar, uyus-
mazligin 6zune uygulanacak hukuk ve uyus-
mazliklarin ¢ozum mercileri olarak ortaya cik-
maktadir.

Bu dogrultuda makalemizde, yatirm tahkimi
kapsaminda devletler arasinda akdedilen
ikili anlasmalarda belirlenen yetki mercileri
ile uyusmazligin taraflarinca munhasir yetkili
kilinan ¢c6zum mercileri arasindaki yetki ihti-
lafinin nasil giderilmesi gerektigi yonundeki
gorusler irdelenecektir.

1. YATIRIM TAHKIiMi VE
TiCARIi TAHKiIM ARASIN-
DAKi FARKLAR

Milletlerarasi iktisadi iliskilerden dogan uyus-
mazliklarin ¢6zumunde tahkim mekaniz-
masinin kullanilmasi, ¢zellikle ikinci Dunya
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with the needs of the globalized world, espe-
cially in the aftermath of the Second World
War. In line with the activities of international
cooperation organizations, states and trad-
ers establish complex economic relation-
ships with each other and take steps in line
with liberal economics. Indeed, as of today,
the concepts of “foreign investor” and “for-
eign investment” are of critical importance
for every national economy.

To protect investments made on foreign soil,
both international investors and the jurisdic-
tions where they operate have had to build
international investment arbitration process-
es over time. Indeed, as a state holds the su-
preme power within its sovereign territory’,
it may take actions that may compromise the
assets of investors unjustly, and due to the
principle of sovereign immunity, as a mani-
festation of the immunity of states, it may not
face any sanctions from the jurisdiction of
foreign states.

In light of this information, one of the mecha-
nisms employed to protect foreign investors
against states is international investment
arbitration. International investment arbi-
tration refers to the method used to resolve
disputes between a foreign investor and the
host state where the investment is made. The
primary objective of international investment

Savasi'nin akabinde globallesen dunyanin
ihtiyaclarina paralel olarak gelisim goster-
mektedir. Uluslararasi is birligi érgutlerinin
faaliyetleri dogrultusunda devletler ve tacir-
ler, ekonomik anlamda birbirleriyle girift ilig-
kiler kurmakta ve liberal ekonomiye uygun
adimlar atmaktadir. Nitekim bugun itibariyle
“yabanci yatinmci” ve “yabanci yatinm” kav-
ramlari, her devlet ekonomisiicin kritik Gnem
ihtiva etmektedir.

Bu dogrultuda milletlerarasi duzeyde faaliyet
gosteren yatirimcilar ve yatirmcilarin ege-
menlik yetkisi altinda bulundugu devletler;
dis devlet topraklarinda yapilan yatirimlarin
korunumu amaciyla zaman icerisinde mil-
letlerarasi yatirrm tahkimi mekanizmalarini
gelistirmek zorunda kalmustir. Zira bir devlet,
egemenlik alaniigerisindeki en ustun iktidar
olmasi sebebiyle’ yatinmcilarin malvarligina
halel getirecek sekilde hakkaniyete sigmaya-
cak adimlar atabilir ve devletlerin bagisikligi
ilkesinin bir tezahuru olarak yabanci devlet-
lerin yargilamasindan muaf olmasi hasebiyle
herhangi bir yaptirimla karsilasmayabilir.

Bu bilgiler 1siginda yabanci yatinmcilarin
devletler karsisinda korunmasi amaciyla bas-
vurulan mekanizmalardan biri milletlerarasi
yatirim tahkimidir. Milletlerarasi yatirim tahki-
mi, yabanci bir yatinmciile yatinmin yapildigi
ev sahibi devlet arasindaki ihtilafin ¢ozulme-
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arbitration is to resolve the dispute between
the foreign investor and the host state in a
depoliticized manner, thereby eliminating
the possibility of biased resolution under the
law of the host state, while also respecting
the sovereignty rights of states and ensuring
the protection of individuals against states?.
To achieve this goal, states mutually recog-
nize various commitments through bilateral
agreements concerning the protection of for-
eign investments, such as mutual transfer of
capital, refraining from expropriation without
fair and effective compensation, and ensur-
ing equal treatment?. Additionally, although
international investment arbitration may
primarily concern commercial relationships
and could be argued to have a private law
connection, it can be said to have a mixed
nature due toits inherent inclusion of charac-
teristic forms of public law in the adjudicatory
process*.

On the other hand, in international commer-
cial arbitration, the parties involved in the
commercial relationship are private legal en-
tities, traders, or public legal entities acting as
traders. This arbitration mechanism focuses
on resolving disputes arising from commer-
cial relationships established between the
parties, within the limits that the parties can
freely dispose of, in accordance with their
will®. Indeed, international commercial arbi-
tration emphasizes the primacy of party au-
tonomy, unlike the limited scope of state law,
allowing parties to determine many aspects
of the arbitration process, including sub-
stance and content, through their free will.

si icin basgvurulan yol anlamina gelmektedir.
Milletlerarasi yatinm tahkiminde asil amac,
yabanci sermayeli yatirimci ve ev sahibi
devlet arasindaki ihtilafin ev sahibi devletin
hukuku nezdinde tarafli bir sekilde ¢ozim-
lenme ihtimalini bertaraf etmek suretiyle
uyusmazlik surecini depolitize edilmis bir
yontem izleyerek giderirken ayni zamanda
devletlerin egemenlik haklarina saygi duyar
sekilde bireyin devlet karsisinda korunumu-
nun saglanmasidir?2. Bu amaca binaen devlet-
ler, yabanci yatinmlarin korunmasina iligkin
akdetmis olduklari ikilianlagmalar araciligiyla
sermayenin karsilikli transferi, adil ve etkin bir
tazminat 6denmeksizin kamulastirma yoluna
basvurmama ve esit davranma gibi bir¢ok ta-
ahhudu karsilikli olarak birbirlerine tanimak-
tadir®. Bunun yaninda milletlerarasi yatirm
tahkiminin her ne kadar ticari iligkileri konu
almasi itibariyle 6zel hukuk baglantisi oldugu
ileri surulebilecek olsa da yargilamayailiskin
kamu hukukunun karakteristik bicimlerini de
6zunde tagimasi sebebiyle karma bir niteligi
haiz oldugu soylenebilecektir”.

Buna karsin milletlerarasi ticari tahkimde
ise ticari iliskiye giren taraflar, 6zel hukuk
kisisi tacirler yahut tacir gibi hareket eden
kamu tuzel kisileridir. Bahsi gegen tahkim
mekanizmasi, taraflar arasinda kurulan tica-
ri iliskilerden kaynaklanan ihtilaflarin, yine
taraflarin serbestce tasarrufta bulunabilece-
Qi sinirlar icinde kalmak kaydiyla, iradeleri
dogrultusunda ¢6zime kavusturulmasini
konu almaktadir. Gergekten de milletlerarasi
ticari tahkim kapsaminda 6n planda tutulan,
devletler hukukunun dar cergeveli hareket

YATIRIM TAHKIMi BAGLAMINDA TICARI TAHKIM VE YATIRIM
TAHKIMI AYRIMI VE YARISAN YARGILAMA YERLERI SORUNU

In this context, the characteristic differences
between international investment arbitration
and international commercial arbitration will
be examined in our study.

A. Differences Arising From
The Applicable Law

One of the most significant differences be-
tween international commercial arbitration
and investment arbitration is the determina-
tion of the applicable law during the reso-
lution of disputes. In disputes arising under
international commercial arbitration, the ap-
plicable law is generally determined based
on the agreement freely entered into by the
parties. However, due to the inherent nature
of investment arbitration’s close relationship
with state law, the applicable law in disputes
falling within the scope of international in-
vestment arbitration is generally determined
based on international agreements related
to the encouragement and protection of
investments between states. Therefore, it
cannot be denied that, by its very nature,
investment arbitration is closely linked to
international public law and state law?®.

Furthermore, another reason why the appli-
cation of state law is essential in investment
arbitration is the necessity to prevent states
from unlawfully using their sovereign rights
within their territory against investors en-
gaging in economic activities. At this point,
if states claim to be the supreme authority
within the investment area and have im-
munity in the face of adjudication, the ap-
plication of the internal law of the state in
the resolution of disputes would preclude
any result. Hence, the application of state
law in investment arbitration goes beyond
mere procedural requirements as it involves
a legal dimension that surpasses the sover-
eignty powers of states’.

In the context of international commercial
arbitration proceedings, the aforemen-
tioned issues will not arise. This is because
disputes arising from commercial relation-
ships stem not from the abuse of sovereign
authority by contracting states but from
commercial reasons. Additionally, concern-
ing disputes in international commercial
arbitration cases, the law applicable to the

alaninin aksine taraf iradelerinin 6n planda
tutuldugu, taraflarin tahkim surecine iliskin
esasa ve icerige dair bircok hususu serbest
iradeleriyle belirleyebildikleri bir uyusmazlik
¢6zUm yoludur®. Bu meyanda, ¢alismamiz
kapsaminda milletlerarasi yatinm tahkimi ve
milletlerarasi ticari tahkim alanlari arasindaki
karakteristik farklar irdelenecektir.

A. Uygulanacak Hukuk Baki-
mindan Meydana Gelen Fark-
uliklar

Milletlerarasi ticari tahkim ve yatinm tahkimi
arasindaki en 6nemli farklardan biri mezkur
uyusmazlik ¢c6zum yollari bakimindan ihti-
lafin giderilmesi sirasinda hangi hukukun
uygulanacagidir. Milletlerarasi ticari tahkim
kapsaminda meydana gelen uyusmazliklar-
da uygulanacak hukuk ekseriyetle taraflarin
serbest iradeleriyle kurmus olduklari mutaba-
kat uyarinca belirlenirken; yatinm tahkiminin
dogasi geregi devletler hukuku ile siki bir
iliski icerisinde olmasi hasebiyle milletlerarasi
yatinm tahkimi kapsaminda meydana gelen
uyusmazliklar tahtinda uygulanacak hukuk
genel olarak, devletler arasinda yatinmlarin
tesviki ve korunumuna iligkin taraf olunan
uluslararasi anlagmalara bagli olarak belirle-
nir. Bu sebeple yatinm tahkiminin baslangic
noktasi geregi milletlerarasi kamu hukukuna
ve devletler hukukuna siki sikiya bagli olmasi
yadsinamayacaktir®.

Bunun yaninda yatirnm tahkiminde devletler
hukukunun uygulanmasinin elzem olma-
sinin bir diger nedeni, yatirimcilari koruma
mekanizmasi olarak ortaya ¢ikan yatinmlarin
tesviki ve korunumuna iliskin akdedilen dev-
letlerarasi anlagmalarin esasen devletlerin
egemenlik haklarini tlkesi icerisinde ekono-
mik faaliyetlerde bulunan yatinmcilara karsi
hukuka aykiri sekilde kullanmasinin 6nlen-
mesinin gerekliligidir. Bu noktada devletlerin,
yatirim alani icerisindeki en Ustun iktidar ol-
duklarini ve yargilama karsisinda bagisikliga
sahip olduklariniileri surmeleri halinde, uyus-
mazligin ¢cdzamune mezkur devletin kendii¢
hukukunun uygulanmasi herhangi bir sonug
elde edilmesinin 6nunu kapatacaktir. Bu se-
beple yatirm tahkimi bakimindan devletler
hukukunun uygulanmasi, devletlerin ege-
menlik yetkilerinin de ustande yer alan bir
hukuki boyut oldugundan usulun 6tesinde
gereklilik intiva etmektedir’.

Milletlerarasi ticari tahkim yargilamalari ba-
kimindan ise yukarida bahsi gecen sorun-
lar meydana gelmeyecektir. Zira ticari ilig-
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essence of the dispute will already be de-
termined based on the parties’ freedom of
will. If the applicable law has not been de-
termined, the law to be applied in resolving
the dispute can be determined based on the
essence of the commercial relationship and/
or contract, taking into account the interna-
tional private law regulations in the parties’
national laws.

B. Differences In Terms Of
Dispute Resolution Authori-
ties

One of the differences that arise in the resolu-
tion of disputes under international commer-
cial arbitration and investment arbitration is
the authorities responsible for resolving the
relevant disputes. Since disputes arising from
both commercial arbitration and investment
arbitration involve international characteris-
tics, the existence of multiple competent dis-
pute resolution authorities may arise.

In the case of disputes arising from interna-
tional commercial arbitration, the competent
dispute resolution authority is generally de-
termined freely by the parties, hence it can
vary. Sometimes, these may be local arbitra-
tion centers located within the boundaries
of the country where the commercial rela-
tionships are conducted, and sometimes
they may be international dispute resolution
bodies such as the ICC. Additionally, author-
ities designated under the laws of the states
related to the dispute, as authorized under in-
ternational procedural law regulations, may
also be competent to resolve the dispute. For
example, under Article 47 of the Turkish Pri-
vate International Law and International Civ-
il Procedure Code no. 5718 (“PIL CODE"), if
the jurisdiction agreement agreed upon by
the parties is not concluded in writing, the
jurisdiction agreement will be invalid, and
the dispute resolution authority designated
by the parties may become incompetent.
Therefore, any gaps that arise can be ad-
dressed within the framework of the provi-
sions of international procedural law under
the PIL CODE.

International investment arbitration, by its
structure, progresses primarily within the

kiler kapsaminda meydana gelen ihtilaflar
akit devletlerin egemenlik yetkisini kdtuye
kullanmasindan degil; ticari sebeplerden
kaynaklanmaktadir. Bunun yaninda millet-
lerarasi ticari tahkim davalarn baglaminda
uyusmazligin 6zune uygulanacak olan hu-
kuk, taraflarin irade serbestisi dogrultusunda
halihazirda belirlenmis olacak; uygulanacak
hukukun belirlenmemis olmasi halinde ise
ticari iliskinin ve/ veya so6zlesmenin 6zu dik-
kate alinarak taraflarin milli hukuklarinda yer
alan milletlerarasi 6zel hukuk duzenlemeleri
neticesinde uyusmazligin giderilmesi baki-
mindan uygulanacak olan hukuk belirlene-
bilecektir.

B. Uyusmazlik Coziim Mercii
Bakimindan Farkliliklar

Milletlerarasi ticari tahkim ve yatinm tahkimi
uhdesinde meydana gelen uyusmazliklarin
¢6zUmu bakimindan ortaya ¢ikan farklardan
bir digeri, ilgili uyusmazliklari cozmekle yetki-
li olan makam ve mercilerdir. Zira gerek ticari
tahkim gerekse yatinm tahkimi kapsaminda
dogan uyusmazliklarin milletlerarasi 6zellik
ihtiva etmesi nedeniyle birden fazla yetkili
¢6zam merciinin varligi gindeme gelebile-
cektir.

Milletlerarasi ticari tahkim kapsaminda do-
¢gan uyusmazliklar bakimindan yetkili olan
¢6zum mercii, genel olarak taraflarca ser-
bestce belirlendiginden cesitlilik gosterebi-
lecektir. Bunlar kimi zaman ticari iligkilerin
yuratuldugu ulke sinirlan icerisinde yer alan
lokal tahkim merkezleri olarak; kimi zaman
ise ICC gibi uluslararasi uyusmazlik ¢6zim
mercileri olarak karsimiza ¢ikmaktadir. Bu-
nun yaninda uyusmazlik ile iligkili devletlerin
hukuklarinin milletlerarasi usul hukuku du-
zenlenmeleri tahtinda yetkili olarak gosteri-
len merciler de uyusmazligi cozmekle yetkili
olabilecektir. Ornegin 5718 sayili Milletlera-
rasi Ozel Hukuk ve Usul Hukuku Hakkinda
Kanun (“MOHUK") m. 47 uyarinca taraflar
arasinda mutabik kalinan yetki s6zlesmesi-
nin yazili sekilde akdedilmemis olmasi halin-
de yetki sdzlesmesi gecersiz olacak ve taraf-
larca yetkili olarak belirlenen ¢6zum mercii
de yetkisiz hale gelebilecektir. Dolayisiyla
meydana gelen bosluk, MOHUK uhdesinde
yer alan milletlerarasi usul hukuku hukamleri
cercevesinde belirlenebilecektir.

Milletlerarasi yatirim tahkimi, yapisi itibariyle
devletler hukuku eksenli ilerlemektedir, zira
uyusmazligin taraflarindan biri daima devlet
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framework of state law, as one of the parties
to the dispute will always be a state. In this
context, the International Centre for Settle-
ment of Investment Disputes (“ICSID") often
serves as the dispute resolution authority
for the majority of international investment
arbitration cases. Although disputes related
to investment arbitration under the UNCI-
TRAL rules or administered by the Stock-
holm Chamber of Commerce or ICC exist,
there is a dominance of ICSID in the field of
investment arbitration. Indeed, as of 2023,
329 investment arbitration cases have been
heard at ICSID, with 68 of them concluded.
Additionally, 45 new cases were filed at IC-
SID within the same year®. Under the ICSID
Convention, decisions rendered by ICSID are
subject to annulment only under the limited
circumstances specified in Article 52 of the
Convention, and there is no need for recogni-
tion and enforcement of decisions rendered
by ICSID. This is because the contracting
states have consented to these matters by
becoming parties to the ICSID Convention.

In contrast, decisions rendered by dispute
resolution bodies in the context of inter-
national commercial arbitration disputes
become enforceable only after recognition
and enforcement procedures are complet-
ed in the country where the decision will be
applied. Otherwise, decisions rendered by
arbitration centers may remain ineffective.

I1l. THE ISSUE OF COM-
PETING JURISDICTIONS
ININTERNATIONAL AR-
BITRATION

In legal terms, jurisdiction refers to the de-
termination of the court that is competent to
hear a case. One of the issues that may arise
during the execution of international arbitra-
tion proceedings is the presence of multiple
competent judicial authorities over the same
dispute. Indeed, some bilateral investment
treaties may have a broad dispute resolution
mechanism, and if investment contracts also
contain a provision regarding exclusive juris-
diction, the conflict between the dispute res-
olution place in the investment agreement
and the jurisdiction place in the investment
contract needs to be resolved®. Often, in in-
vestment agreements, jurisdiction-related
provisions are drafted broadly, using phras-
es like “any”, creating a broad consent with-
out limiting the jurisdiction aspect. When
breaches of contracts and agreements arise,

olacaktir. Bu baglamda Uluslararasi Yatirm
Anlagsmazliklarinin C6zum Merkezi (“ICSID"),
milletlerarasi yatinm tahkimi davalarinin bu-
yuk bolumu bakimindan ¢6zum mercii olarak
karsimiza ¢ikmaktadir. Her ne kadar UNCIT-
RAL kurallari cergcevesinde agilan, Stockholm
Ticaret Odasi veya ICC nezdinde gorulen
yatinm tahkimine iligskin uyusmazliklar mev-
cut olsa da yatinm tahkimi kapsaminda IC-
SID tarafinda bir baskinligin mevcut oldugu
soylenebilecektir. Nitekim 2023 yili itibariyle
ICSID nezdinde yatirim tahkimine iliskin 329
dava goérulmus ve bunlardan 68'i karara bag-
lanmistir. Bunun yaninda ayni yil igerisinde
ICSID nezdinde 45 yeni dava acilmistir®. Zira
ICSID Konvansiyonu geredi ICSID tarafindan
alinan kararlariniptali yalnizca ICSID Konvan-
siyonu m. 52'de sayilan sinirli haller kapsa-
minda gundeme gelmekte, bunun yaninda
ICSID tarafindan alinan kararlarin tanima ve
tenfizi gerekmemektedir.

Zira akit devletler bu hususlarailigkin rizalari-
ni ICSID Konvansiyonu’na taraf olarak ortaya
koymustur. Buna karsin milletlerarasi ticari
tahkim uyusmazliklan kapsaminda ¢ézum or-
ganlannin alacagi kararlar, kararin uygulana-
cagl Ulke tarafindan tanima ve tenfiz suregle-
rinin akabinde uygulama alani bulmaktadir.
Aksi takdirde tahkim merkezleri tarafindan
verilen kararlar etkisiz kalabilmektedir.

I1l. MILLETLERARASI
TAHKIM KAPSAMINDA
YARISAN YARGI YERLERI
SORUNU

Hukuki anlamda yetki, bir davaya bakmaya
yer bakimindan yetkili olan mahkemenin
tespit edilmesi anlamina gelmektedir. Millet-
lerarasi tahkim sureclerinin icrasi sirasinda
ortaya c¢ikabilecek sorunlardan bir tanesi,
ayni uyusmazlik kapsaminda birden fazla
yetkili yargi merciinin mevcut olmasidir. Ger-
cekten de bazi ikili yatirm anlagmalari genis
bir uyusmazlik cézim mekanizmasina sahip
olmasi ve yatinm sézlesmelerinin de minha-
sir yetkiye iliskin bir kayit icermesi halinde,
yatinm anlasmasinda yer alan uyusmazlik
cozum yeriile yatinm sézlesmesinde yer alan
yargi yeriarasindaki ihtilafin c6zdlmesi gerek-
mektedir®. Cogunlukla yatirm anlagmalarin-
da uyusmazlik cozumu kapsaminda yetki ile
ilgili “herhangi bir” ve benzeri ibarelere yer
verilmek suretiyle, yetkiye konu bakimindan
sinir getirilmeyerek genis bir riza hali ortaya
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if these breaches overlap, the decision of the
arbitral tribunal under the investment agree-
ment can be considered as a resolution for
disputes arising from the contract’®. Howev-
er, this situation can sometimes create prob-
lems in terms of the sovereign authority of
states. For example, in the context of interna-
tional investment arbitration, if a competent
authority for dispute resolution is already de-
termined under bilateral agreements signed
at the interstate level for the protection of in-
vestments, but multiple competent authori-
ties arise due to the conclusion of a separate
jurisdiction agreement among the parties to
the contract, the issue of competing jurisdic-
tions may arise. Additionally, it is possible to

resort to local courts under state jurisdiction
before resorting to arbitration proceedings,
activating the dispute resolution mechanism.
In this context, the jurisdiction of local courts
becomes a problem.

In terms of Turkish law, the competent court
is regulated within the framework of the pro-
visions set forth in the Turkish Code of Civil
Procedure No.6100" (“CCP"), except for ex-
ceptional provisions regarding jurisdiction
in other laws. In this regard, a jurisdiction
agreement refers to the written determina-
tion by traders or legal entities who are par-
ties to a contract, regarding the resolution
of disputes that may arise within the scope
of their relationship concerning a subject
over which they can freely dispose of, in ac-
cordance with Article 17 of the CCP. Unless
otherwise agreed by the parties, the lawsuit

cikmaktadir. S6zlesme ve anlasma ihlalleri
gundeme geldiginde s6z konusu ihlallerin
ortusmesi durumunda hakem heyetinin ya-
tinm anlagmasi kapsaminda verecegi karar
sozlesmeden dogan uyusmazliklara iligkin
¢6zum sayilabilir’®. Ancak bu durum kimi za-
man devletlerin egemenlik yetkisi bakimin-
dan sorunlar yaratabilmektedir. Ornegin,
milletlerarasi yatirnm tahkimi bakimindan
yatinmlarin korunmasi amaciyla devletlera-
rasi duzeyde imzalanmis olan ikili anlagmalar
uhdesinde uyusmazlik ¢ozamu bakimindan
yetkili bir merci hali hazirda belirlenmisken
sozlesme taraflari arasinda ayrica bir yet-
ki s6zlesmesi akdedilmesi halinde birden
fazla yetkili merciinin dogmasi neticesinde

yarigan yargi yerlerinden bahsetmek mum-
kundur. Ayrica taraflarca tahkim yargilama-
sina basvuru yoluna gitmeden devlet yargisi
kapsaminda yerel mahkemelere basvuru ya-
pilarak uyusmazlik ¢6zum mekanizmasi da
isletilebilmektedir. Bu cercevede yerel yargi
yerlerinin yetkisi sorun olarak kargimiza ¢ik-
maktadir.

Turk hukuku bakimindan yetkili mahkeme,
diger kanunlarda yetkiye iliskin yer alan is-
tisnai hukumler haricinde, 6100 sayili Hukuk
Muhakemeleri Kanunu'nda' (“HMK") yer
alan hakumler cergevesinde duzenlenmigtir.
Bu meyanda, HMK m. 17 uyarinca sozlesme
tarafi olan tacir veya tuzel kisilerin Uzerinde
serbestce tasarruf edebilecekleri bir konuya
iliskin, aralarindaki iliski kapsaminda mey-
dana gelebilecek olan uyusmazliklarin ¢o-
zUmU bakimindan yetkili mahkemeyi yazili

YATIRIM TAHKIMi BAGLAMINDA TICARI TAHKIM VE YATIRIM
TAHKiIMi AYRIMI VE YARISAN YARGILAMA YERLERI SORUNU

can only be filed in the court recognized as
competent under the relevant jurisdiction
agreement. In this respect, in terms of pro-
cedural law, the jurisdiction agreement will
establish an exclusive jurisdiction regime2.
The validity of such jurisdiction agreements
and the jurisdiction regarding applications
to Turkish courts will be evaluated from the
perspective of Turkish law, which is the law
ofthejudge.

In this context, the Turkish Private Interna-
tional Law and International Civil Procedure
Code no. 5718 will also be applicable if the
dispute involves a foreign element. Article
47, titled “Agreement on Jurisdiction and
its Limits" of the PIL CODE states in its first
paragraph: “In cases where the jurisdiction
is not determined based on the exclusive
jurisdiction principle, the parties may agree
that a dispute arising from a debt relation-
ship with a foreign element will be heard
by a court of a foreign state.” Additionally,
Article 18/2 of the CCP stipulates: “For the
jurisdiction agreement to be valid, it must be
made in writing, the legal relationship giving
rise to the dispute must be specific or deter-
minable, and the court or courts designated
as competent must be indicated.” Therefore,
with regard to Article 47 of the PIL CODE and
Article 18/2 of the CCP, the determination of
the competent court is crucial for disputes
involving foreign elements.

Whether a jurisdiction agreement that gen-
erally designates the courts of a foreign state
as competent without specifying a specific
jurisdiction area (such as Iranian courts)
fulfills the requirement of being “specific”
within the framework of the CCP is subject
to doctrinal debate. Furthermore, there are
contradictory decisions of the Court of Cas-
sation on this matter:

The prevailing view in doctrine tends to con-
sider jurisdiction agreements that generally
designate the courts of a foreign state as com-
petent to be valid. In this regard, Prof. Dr. Ziya
Akinci, in his book “International Construc-
tion Contracts” on page 372, addressed this
issue by stating: “In international practice, the
main focus of the parties is to reach an agree-
ment on which state’s courts will hear the
dispute. Therefore, considering agreements
of the parties stating that the dispute will be
resolved in a specific state court as complete-
lyinvalid just because they do not specify the
name of the city would not be in line with the
expectations of the practice”. Indeed, in

olarak belirlemesine yetki sdzlesmesi denir.
Taraflarca aksi kararlastinlmadigr maddetce
dava yalnizca ilgili yetki sozlesmesi bakimin-
dan yetkili olarak kabul edilen mahkemede
acilabilecektir. Bu dogrultuda usul hukuku
bakimindan yetki s6zlesmesi, munhasir yetki
hali meydana getirecektir’?. S6z konusu yetki
anlasmalarinin gecerliligi ve Turk mahkeme-
lerine yapilacak basvuru kapsaminda yetki,
hakimin hukuku olan Turk hukuku agisindan
degerlendirilecektir.

Bu kapsamda uyusmazligin yabancilik unsu-
ru tagsimasi durumunda, 5718 sayili Milletle-
rarasi Ozel Hukuk ve Usul Hukuku Hakkinda
Kanunu' da uygulama alani bulacaktir. MO-
HUK'un “Yetki Anlasmasi ve Sinirlar” baslikli
47. maddesinin 1. fikrasi “Yer itibariyle yetki-
nin munhasir yetki esasina gore tayin edilme-
digi hallerde, taraflar, aralarindaki yabancilik
unsuru tagiyan ve borg iligkilerinden dogan
uyusmazligin yabanci bir devletin mahkeme-
sinde goralmesi konusunda anlasabilirler.”
hukmunt haizdir. ilaveten, HMK m. 18/2: “Yet-
ki sézlesmesinin gecerli olabilmesi icin yazili
olarak yapilmasi, uyusmazligin kaynaklandigi
hukukiiliskinin belirli veya belirlenebilir olma-
s1ve yetkili kilinan mahkeme veya mahkeme-
lerin g6sterilmesi sarttir.” seklinde hukum alti-
na alinmistir. Bu kapsamda MOHUK m. 47 ve
HMK m. 18/2 bakimindan, yabancilik unsuru
tasiyan uyusmazliklar agisindan yetkili mah-
keme tayini 6nem arz etmektedir.

Taraflar arasinda yabanci bir devletin spesifik
olarak bir yetki cevresi gostermeksizin ilgili
devletin mahkemelerini genel olarak yetkili
kilan bir yetki anlagsmasinin (iran mahkemele-
ri gibi) HMK baglaminda “belirli olma” sartini
gerceklestirip gerceklestirmedigi doktrinde
tartigmalidir. Ayni zamanda bu hususta Yar-
gitay’in birbirinin aksi yoéntunde kararlarn bu-
lunmaktadir:

Doktrindeki agirlikli gérus, yabanci bir dev-
letin mahkemelerini genel olarak yetkili ki-
lan yetki anlagsmalarini gecerli sayma egili-
mindedir. Bu minvalde, Prof. Dr. Ziya Akinc,
“Milletlerarasi ingsaat Sozlesmeleri” kitabinin
372. sayfasinda bu hususu “milletlerarasi uy-
gulamada taraflarin asil odaklandigi husus,
uyusmazligin hangi devlet mahkemelerinde
gorulecedine iliskin mutabakat saglamaktir.
Bu sebeple, taraflarin uyusmazligin belirli bir
devlet mahkemesinde cozulecegine iliskin
anlagmalarini, sadece sehir ismi yazmadigi
icin tamamen gecersiz saymak, uygulama-
nin beklentilerine uygun olmayacaktir.” sek-
linde ele almistir'. Nitekim Yargitay 11. HD
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its decision numbered 2014/16212 E. and
2015/1885 K., the 11th Civil Chamber of the
Court of Cassation accepted the validity of
the jurisdiction clause generally designating
the English courts as competent, based on
the allegation made by the plaintiff that “...
the back of the bill of lading stipulates the
jurisdiction clause regarding the resolution
of disputes arising from transportation, and
accordingly, it is determined that the English
courts are competent for any dispute and En-
glish law will be applied.”

On the other hand, the doctrinal side that
does not agree with the above view argues
that a jurisdiction agreement generally des-
ignating the courts of a country as compe-
tent will not have practical consequences
and will not be valid unless a specific court
within that country is designated as com-
petent™. Indeed, in its decision numbered
2015/7244 E. and 2016/1657 K., the 11th
Civil Chamber of the Court of Cassation
ruled that in the context of the absence of
a specifically designated competent court,
“For the selected court to be considered
specific, the designated court must be ex-
pressly named. Therefore, without consid-
ering the matters announced by the court,
determining a jurisdiction clause that does
not meet the criterion of “specificity” by stat-
ing “the court to which the case is referred...
Courts are competent” and establishing a
written judgment accordingly was not cor-
rect and required reversal.” Additionally, in
a dispute where Iranian courts were gener-
ally designated as competent, the 19th Civil
Chamber of the Court of Cassation ruled in
its decision numbered 1995/1770 E. and
1995/9992 K. that “...due to the lack of ex-
plicit designation of the competent Iranian
Court in the jurisdiction agreement, and ac-
cording to Article 31 of the Turkish Private
International Law and International Civil Pro-
cedure Code numbered 2675, the existence
of a valid jurisdiction agreement cannot be
claimed. Therefore, the competent court
should be determined according to the juris-
diction rules in the Law of Civil Procedure.”

Onthe other hand, although the parties may
authorize foreign courts under Article 47 of
the PIL CODE in disputes not falling within
the exclusive jurisdiction of Turkish courts
and arising from contractual relationships,
there are different views in the doctrine and
judicial decisions regarding whether the rel-
evantjurisdiction clauses nullify the jurisdic-
tion of Turkish courts.

E.2014/16212 K. 2015/1885 sayili kararinda,
Davaci tarafindan ileri suralen “..tanzim edi-
len konismentonun arka ylzinde tasima se-
bebiyle ortaya ¢ikacak ihtilaflarin ¢6zimune
dair olarak yetki sartinin mevcut oldugunu,
buna gére her tarlt uyusmazlik bakimindan
yetkili mahkemenin ingiliz mahkemeleri ol-
dugunun ve ihtilafa ingiliz hukukunun uy-
gulanacagdinin belirlendigini...” iddiasi kap-
saminda ingiliz mahkemelerini genel olarak
yetkili kilan yetki sartini gecerli kabul etmistir.

Diger bir yandan yukandaki gortse katilma-
yan doktrin kanadi, tlkenin icindeki belirli bir
mahkeme yetkili kilinmadik¢a, genel olarak
o Ulke mahkemelerini yetkili kilan bir yetki
anlasmasinin pratik bir sonu¢ vermeyece-
gini ve gecerli olmayacagini savunmakta-
dir’®. Nitekim, Yargitay 11. HD E. 2015/7244
K. 2016/1657 numarali kararinda, yetkili yer
mahkemesinin spesifik olarak belirlenmemis
olmasi baglaminda “Sec¢ilen mahkemenin
belirli oldugunun kabulu icin yetkili kilinan
mahkeme ismen zikredilmis olmalidir. Bu iti-
barla mahkemece aciklanan hususlar nazara
alinmadan, “davaya bakmaya...Mahkemele-
rinin yetkili oldugu” seklindeki “belirli olma”
kriterini tagimayan yetki sartinin gecerli oldu-
du kabul edilerek yazili sekilde hukum tesisi
dogru gdéralmemis, bozmayi gerektirmistir.”
seklinde hukim kurmustur. Bunun yanin-
da iran mahkemelerinin genel yetkili ola-
rak belirlendigi bir uyusmazlik kapsaminda
Yargitay 19. HD E. 1995/1770 K. 1995/9992
sayili kararinda “...yetkili kilinan iran Mahke-
mesi’nin yetki anlasmasinda acikca belir-
lenmemis olmasi nedeniyle ve 2675 sayili
M.O.H.U.K’nun 31.maddesi htikmuine gore,
gecerli bir yetki anlasmasinin varligindan
bahsedilemez. Bu nedenle yetkili mahke-
menin H.U.M.K.'’ndaki yetki kaidelerine gére
belirlenmesi gerekir. "seklinde hukum kur-
mustur.

Diger bir yandan, her ne kadar taraflar Turk
mahkemelerinin munhasir yetki alanina gir-
meyen ve borg¢ iliskilerinden dogan uyus-
mazliklarda MOHUK m. 47 uyarinca yabanci
ulke mahkemelerini yetkili kilabilecek olsa
da ilgili yetki sdzlesmelerinin Turk mahke-
melerinin yetkisini ortadan kaldirip kaldir-
madigina yonelik doktrinde ve yargi kararlar
kapsaminda farkli gérusler bulunmaktadir.

Bu baglamda azinlik gorus, taraflarin gecer-
li bir yetki s6zlesmesi kurulmus olmasina
ragmen Turk mahkemelerinde dava acgabi-
lecegi, zira taraflarin ilgili yetki kayitlariyla
yalnizca Turk mahkemelerine ilaveten bir
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In this context, the minority view is that even
if the parties have established a valid juris-
diction agreement, they can still file a lawsuit
in Turkish courts because the parties, with
the relevant jurisdiction clauses, have only
established a competent court in addition
to Turkish courts. Indeed, in the decision of
the Court of Cassation General Assembly
of Civil Chambers, numbered E. 1988/11-
246 K. 1988/476, it was stated that “.. a ju-
risdiction agreement made as envisaged by
the law does not eliminate the jurisdiction of
Turkish Courts. In other words, a jurisdiction
agreement made under Article 31 cannot be
considered as an exclusive jurisdiction agree-
ment within the system introduced by the law.
Accepting that the jurisdiction of the compe-
tent Turkish Court can be eliminated with a

jurisdiction agreement made under Article
31 of Law No. 2675, as stated in the explana-
tions regarding Article 22 of the Code of Civil
Procedure, would lead to distrust of Turkish
Courts, which would directly contradict pub-
lic order.”

However, the prevailing view argues that un-
derthejurisdiction agreement, the courts em-
powered by the parties, in accordance with
Article 47 of the PIL CODE, can only hear the
relevant cases if the respective courts them-
selves declare themselves incompetent, in
which case Turkish courts may hear the cas-
es. Therefore, the predominant position con-
tends that with the establishment of a valid

yetkili mahkeme tesis etmis oldugu kanisin-
dadir. Nitekim Yargitay HGK E. 1988/11-246
K. 1988/476 sayili kararinda; “...0ngordagu
bicimde yapilmig bir yetki sézlesmesi Turk
Mahkemelerinin yetkisini ortadan kaldirmaz.
Baska bir anlatimla 31 inci madde uyarinca
yapilan bir yetki sézlesmesi maddenin ge-
tirdigi sistem icerisinde munhasir bir yetki
sozlesmesi olarak nitelendirilemez. Usu-
lin 22 nci maddesine iliskin olarak yapilan
aciklamalarda oldugu gibi, 2675 sayili Yasa-
nin 31 inci maddesi uyarinca yapilan yetki
sézlesmesi ile, esasen yetkili bulunan Tark
Mahkemesinin yetkisinin kaldirilabilecegi-
nin kabuld Turk Mahkemelerine gavensiz-
lik beslenmesi sonucunu dogurur ki bu da
dogrudan dogruya kamu ddzenine ters du-
ser.” seklinde karar vermistir.

Buna karsin agirlikli gorus, taraflarin yetki
sOzlesmesi kapsaminda yetkili kildigi mahke-
melerin MOHUK m. 47 uyarinca yalnizca ilgi-
li mahkemelerin kendilerini yetkisiz saymasi
halinde Turk mahkemelerinin ilgili davalar
gorebilecegini ileri surmektedir. Dolayisiyla
baskin olan kanat, taraflar arasinda gecerli
bir yetki anlasmasi kurulmasi neticesinde
Turk mahkemelerinin yetkisinin askiya alindi-
¢gini savunmaktadir. Nitekim Yargitay da son
zamanlarda bu goruse uygun olarak karar al-
maktadir. Ornegin, Yargitay HGK E. 1998/12-
287 K. 1998/325 sayili kararinda; “..gecerli
bir yetki sézlesmesinin varligi halinde, yetki-
Si kararlastirilan Yabanci Devlet Mahkemesi
“Munhasiran” yetkili bir mahkeme kimligini
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jurisdiction agreement between the parties,
the jurisdiction of Turkish courts is suspend-
ed. Indeed, the Court of Cassation has also
been issuing decisions in line with this view
in recent times. For example, in the decision
numbered E. 1998/12-287 K. 1998/325, the
Court stated, “..if a valid jurisdiction agree-
ment exists, the Foreign State Court whose ju-
risdiction is agreed upon gains the exclusive
authority... Therefore, if one of the parties fails
to comply with the jurisdiction clause in the
contract and files a lawsuit in a court in Tur-
key where jurisdiction is mandatory by law,
the other party has the right to object to the
lack of jurisdiction; and when the conditions
are met, to raise objections of “pendency”.”

In this regard, if the jurisdiction agreements
concluded between the parties specifically
regulate which local courts will be compe-
tent, then the contract that empowers foreign
courts under the said agreements will also
be valid under Turkish law. However, during
the resolution of the relevant disputes, if the
minority opinion formed in doctrine and
Court of Cassation decisions is accepted as
the basis, then it is argued that the relevant
jurisdiction agreements cannot override the
jurisdiction of Turkish courts. Therefore, it is
asserted that the cases covered by the afore-
mentioned agreements between the parties
can also be filed before Turkish courts.

Ontheother hand, if the contract between the
parties does not specifically stipulate which
local courts will resolve the dispute, there

kazanmis olur... O nedenle, taraflardan biri
sézlesmedeki yetki sartina uymayarak Turki-
ye'de kanun geredi yetkili olan birmahkeme-
de dava actiginda diger tarafin yetkisizlik; ve
kosullariolustugunda “derdestlik” itirazlarin-
da bulunmak hakki dogar” seklinde hukum
kurmustur.

Bu minvalde, taraflar arasinda akdedilen yet-
ki sozlesmeleri kapsaminda spesifik olarak
hangi yer mahkemelerinin yetkili olacaginin
duazenlenmis olmasi halinde ilgili sozlesme-
ler bakimindan yabanci mahkemeleri yetkili
kilan s6zlesme, Turk hukuku bakimindan da
gecerli olacaktir. Ancak ilgili uyusmazlikla-
rn ¢6zumu sirasinda, doktrin ve Yargitay ka-
rarlari kapsaminda olusan azinlik goérusun

dayanak kabul edilmesi halinde ilgili yetki
sozlesmelerinin Turk mahkemelerinin yet-
kisini kaldiramayacagi, dolayisiyla taraflar
arasindaki s6zlesme kapsaminda mezkur
davalarin Turk mahkemeleri nezdinde de
acilabilecegi savunulmaktadir.

Diger yandan akit taraflar arasindaki sozles-
me tahtinda spesifik olarak hangi yer mah-
kemelerinin uyusmazligi cozecedi hukum
altina alinmadii takdirde, yetkiye dair ilgili
kayitlarin Turk hukuku bakimindan gecer-
siz hale gelebilme ihtimali dogmaktadir. Bu
durumda MOHUK m. 40 kapsaminda “Turk
mahkemelerinin milletlerarasi yetkisini, i¢
hukukun yer itibariyle yetki kurallari tayin
eder.” hukmu baglaminda, 6zel hukuk ko-
kenli bir olay veya iliskiden dogan uyusmaz-
ik hakkinda i¢ hukukun yer itibariyle yetkiyi
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is a possibility that the relevant jurisdiction
clauses may become invalid under Turkish
law. In this case, according to Article 40 of the

PIL CODE, which states that “Turkish courts’

international jurisdiction is determined by the
domestic rules of jurisdiction,” the existence
of a competent court in Turkey according to
the domestic rules of jurisdiction governing
private law-based disputes or relationships
would also indicate the existence of jurisdic-
tion for Turkish courts in international mat-
ters. Indeed, if there is no competent court in
Turkey, Turkish courts cannot claim jurisdic-
tion over the case. Therefore, the competent
court for the resolution of the dispute will be
determined according to the general provi-
sions of Turkish law.

In light of all this information, it can be said
that the issue of whether the jurisdiction
clause between the parties is valid and
whether Turkish courts’ jurisdiction is sus-
pended in the event of the validity of the
relevant jurisdiction clause is subject to de-
bate in doctrine and case law. Additionally, in
cases where a contracting state designated
as the dispute resolution forum under inter-
national agreements for the protection of in-
vestments is replaced by a different country,
difficulties may arise in the recognition and
enforcement process of the decision taken or
to be taken in the relevant case. On the other
hand, it should be noted that in cases where
the invalidity of the jurisdiction clauses or
records between the contracting parties is
acknowledged, if the jurisdiction objection
is not raised by the opposing party as the
first means of objection, the jurisdiction of
Turkish courts will become definitive, and
this situation will be considered as a new
jurisdiction agreement between the parties
before the court.

IV. CONCLUSION

The fundamental difference between inter-
nationalinvestment arbitration and commer-
cial arbitration lies in the fact that in invest-
ment arbitration, one of the parties involved
inthe dispute is always a state. In this context,
the state party to the dispute does not act as
a legal entity like a private law person, but
rather as the supreme authority over the ter-
ritory where the investment is made. There-
fore, in investment arbitrations, the realm of
public law predominates, allowing for sanc-
tions against the unlawful actions of states
without infringing on their sovereignty.

duzenleyen kurallarina gore Turkiye'de yet-
kili bir mahkemenin varligi, Turk mahkeme-
lerinin milletlerarasi yetkisinin varligina da
delalet edecektir. Gergekten de Turkiye'de
yetkili bir mahkemenin mevcut olmamasi
halinde Turk mahkemelerinin davayi gérme
yetkisinden de s6z edilemeyecektir. Bu du-
rumda uyusmazligin ¢6zumu bakimindan
yetkili yer mahkemesi, Turk hukukunda yer
alan genel hukumlere gore belirlenecektir.

Tum bu bilgiler 1siginda, gerek taraflar ara-
sindaki yetki s6zlesmesinin gecerli olup
olmadigi gerekse ilgili yetki sdzlegsmesinin
gecerliolmasi halinde Turk mahkemelerinin
yetkisinin askiya alinip alinmadigi hususu-
nun, doktrin ve yargi kararlari kapsaminda
tartismali oldugu soylenebilecektir. ilave-
ten, yatinmlarin korunmasina yonelik ak-
dedilen devletlerarasi anlagmalar tahtinda
uyusmazligin ¢6zum mercii olarak yetkili
kilinan akit devlet, farkli bir tlkenin yetkili
kilinmasi halinde ilgili dava kapsaminda
alinan/ alinacak olan kararin tanima ve
tenfiz sureglerinde zorluk cikartabilecektir.
Diger yandan, akit taraflar arasindaki yetki
sozlesmelerinin veya kayitlarinin gecersiz
oldugunun kabul edildigi davalarda yetki
itirazinin karsl tarafca ilk itiraz yolu ile ileri
surulmedigi hallerde Turk mahkemelerinin
yetkisinin kesinlik kazanacagi ve bu duru-
mun mahkeme nezdinde taraflar arasinda
yeni bir yetki anlagsmasi olarak nitelendirile-
ceqini de belirtmek isteriz.

IV. SONUGC

Milletlerarasi yatirnm tahkimi ile ticari tahkim
arasinda var olan temel fark, yatirnm tahkimin-
de uyusmazligin taraflarindan birinin mutlaka
devlet olmasidir. Bu minvalde, uyusmazlik ta-
rafi olan devlet 6zel hukuk kisisi gibi hareket
eden kamu tuzel kisisi olarak degil; yatinmin
yapildigi toprak parc¢asi Uzerindeki en ustiin
iktidar olarak yer almaktadir. Bu sebeple dev-
letlerin egemenlik yetkisine halel gelmeksizin
devletlerin hukuka aykiri eylemlerinin yapti-
rim bulabilmesi adina yatinm tahkimlerinde
agirlikli olarak kamu hukuku varlik sahasi ka-
zanacaktir. Oysa milletlerarasi ticari tahkim-
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On the other hand, in international com-
mercial arbitration, the majority of parties
are usually private law entities, and even
if a public legal entity is involved, they act
as a private law person. As a result, the law
applicable to the substance of the dispute
can be determined by the parties’ free will.
In this regard, even in the absence of any
agreement between the parties, the most
relevant law governing the dispute can
be determined based on the international
procedural law provisions in the parties’
national laws.

Another significant difference between in-
vestment arbitration and commercial arbi-
tration is the choice of dispute resolution fo-

rum. Indeed, disputes related to investment
arbitration are generally resolved through
the ICSID, whereas disputes concerning
commercial arbitration are resolved either
through arbitration centers agreed upon
by the parties or through ad hoc arbitration
according to the parties’ free will.

Finally, regarding the resolution of disputes
arising from conflicts between the compe-
tent authorities designated under invest-
ment incentive and protection agreements,
and those designated under the jurisdiction
clauses concluded between the parties,
the prevailing view in doctrine and judicial
decisions asserts that in the presence of a
valid jurisdiction clause, disputes should

de taraflarin ekseriyetle 6zel hukuk kisisi
olmasi; istisnai olarak kamu tuzel kisisi olsa
dahi bunlarin 6zel hukuk kisisi gibi hareket
etmesi sebepleriyle uyusmazligin 6zune uy-
gulanacak hukuk, taraflarin serbest iradesi
kapsaminda belirlenebilecektir. Bu baglam-
da taraflar arasinda herhangi bir mutabakat
olmasa dahi uyusmazligin sebebi ile en il-
giliolan hukuk, uyusmazlik taraflarinin milli
hukuklarinda yer alan milletlerarasi usul
hukuku duzenlemeleri neticesinde belirle-
nebilecektir.

Bunun yaninda yatirim tahkimi ve ticari
tahkim arasindaki en belirgin farklardan bir
digeri, uyusmazliklarin ¢6zim merci olarak
karsimiza ¢cikmaktadir. Gergekten de yatinm

tahkimine iliskin uyusmazliklar genel olarak
ICSID nezdinde ¢ozulurken ticari tahkime
iliskin uyusmazliklar taraflarin serbest ira-
desi tahtinda mutabik kaldiklari tahkim mer-
kezleri veya ad hoc tahkim yolu usulunce
cozulmektedir.

Son olarak yatirrm tahkimlerinin kaynagi
olan yatirim tesvik ve koruma soézlesme-
leri uyusmazliklarin ¢6zum merciini belir-
lemisken taraflar arasinda akdedilen yetki
sozlesmeleri tahtinda yetkili hale gelen
¢6zum mercileri arasindaki ihtilafin ¢6zu-
mu bakimindan doktrin ve Yargi kararlari
kapsamindaki agirikli goérus, gecerli bir
yetki s6zlesmesinin varligi halinde davala-
rin munhasir yetkili olan merciler nezdinde
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be brought exclusively before the desig-
nated competent authorities. The minority
view, however, contends that jurisdictional
agreements signed between parties do not
waive the jurisdiction of states under their
sovereign authority. Therefore, it suggests
that cases can be brought before both local
courts and the agreed-upon courts of the
parties.
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acilmasi gerektigini savunmaktadir. Azinlik
gorus ise devletlerin egemenlik yetkisi uya-
rinca taraflar arasinda imzalanan bir yetki
sozlesmesinin devletlerin yargilama yetki-
sini kaldirmayacagini, bu sebeple davalarin
hem yerel mahkemeler hem de taraflar ara-
sinda mutabik kalinan yer mahkemelerinde
acilabilecegini ileri surmektedir.
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